Summary of proposed EC-Directive on Alternative Investment Fund Manager (AIFM)

Scope, Definitions » Directive applies to all AIFM established in the EC, which manage AlF, irrespective of
(Art. 1-3) e whether the AIF is established inside or outside of the EC
¢ whether the AIFM manages AIF directly or by delegation
o whether the AIF belongs to open-ended or close-ended type
e the legal structure of the AIF and of the AIFM (irrespective of whether self-managed or not and whether listed or not)
Exceptions
» Directive shall not apply:
e if assets under management of AIFM inclusive leverage do not exceed 100 Mio € or
o if assets under management of AIFM do not exceed 500 Mio. Euro, no Leverage is used and no redemption rights exercisable during a pe-
riod of 5 years after constitution of each AlF
o AIFM regarding the management of AIF whose only investors are the parents or subsidiaries of the AIFM or other subsidiaries of those par-
ents that are not AIF themselves
e to AIFM which do not manage or market AIF domiciled in the EC
e toinstitutions for occupational retirement provision
e to supranational institutions, such as World Bank, IMF, ECB, EIB, EIF
e  to central banks
e to national, regional and local governments and public bodies which manage funds supporting social security and public pension systems
e to securitization special purpose entities
Operating conditions Minimum capital of AIFM (Art. 14)
(Art. 9-18) » initial capital of at least 125.000 €
» if the value of managed portfolios exceeds 250 Mio. €, additional amount of own funds equal to 0,02 % of the amount by which the value exceeds
250 Mio. € required; in total not exceeding EUR 10 Mio.
» as “portfolios” of the AIFM shall be deemed any AIF managed by the AIFM, including those for which the AIF has delegated functions or those
the AIF is managing under delegation
» irrespective of the value of the portfolios own funds of never less than the amount required under Art. 21 Dir. 2006/49/EC (¥4 of the fix general
expenses or lined out in the business plan)
» AIFM may be authorized to provide up to 50 % of the additional amount of own funds through a guarantee of a Member State or equivalent bank
or insurer
» an initial capital of only EUR [50,000/ 60,000] and no additional amount is required for AIFM managing solely AIF which:
e are not leveraged
e provide no redemption rights for 5 years after the constitution of each AIF
¢ make investments and divestments solely on a non-frequent basis
» initial capital and additional amount requirements do not apply to management companies authorized under Directive 2009/65/EC (UCITS) which
also manage AlF
Admission to fall below minimum capital (Art. 8a)
» The national authorities may allow temporally limited exceptions from the minimum capital requirements
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Organization (Art. 15)
» adequate and appropriate resources for the management activities
» internal procedures are to be documented and supervised

Valuation (Art. 16)

AIFM has to establish appropriate and consistent valuation procedures for each AlF

Where appropriate, the management functions and the evaluation functions shall be independent

valuation at least once a year, or each time shares and units are issued or redeemed if this is more frequent, unless such more frequent valuation
is unnecessary due to the stability of the AIF assets’ value

external valuators are subject to the delegation provisions (Art. 18)

supervising authorities may require review by external valuator or auditor

rules shall be laid down in the law of the country where the AIF is established or in the AlF rules of incorporation

YV V
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Depositary (Art. 17, 38)

» for each AIF it manages, the AIFM has to ensure that a depositary is appointed to fulfill, were relevant, the following tasks:

e ensure that all payments made by or on behalf of investors when subscribing upon the subscription of shares or units or shares of an AlF
managed by the AIFM and all payments received by or for the benefit of investors upon the repurchase of shares or units of such an AlF
have been correctly and booked them on behalf of the AIFM in a segregated account;

¢ safe-keep any financial instruments and other securities which belong to the AIF, namely to hold in custody all financial instruments and oth-
er securities that can be kept and ensure that these are registered within segregated accounts opened in the name of the AIF, so that in the
event of the depositary’s default they can be clearly identified as belonging to the AIF and to maintain the records necessary to undertake
the monitoring of all other financial instruments and other securities, based on the information provided by the AIFM and external evidence
of transactions made;

. ensure that the financial instruments and other securities may not be re-used without the express consent of the AIFM;
verify whether the AIF or the AIFM on behalf of the AIF has obtained the ownership of title to all other assets the AlIF invests in which are not
financial instruments or other securities, based on internal and external evidence of ownership.

. ensure that the sale, issue, re-purchase, redemption and cancellation of shares or units of the AlF are carried out in accordance with the ap-
plicable national law and the AIF rules or instruments of incorporation;

e ensure where relevant, the value of the shares or units of the AIF is calculated in accordance with the applicable national law and the AIF
rules or instruments of incorporation;

e  ensure in transactions involving the AlIF’s assets any consideration is remitted to it within the usual time limits;

e ensure no AIFM instructions which conflict with the applicable national law or the AIF rules or instruments of incorporation are carried out.

o verify whether the AIF has obtained the ownership of all other assets the AIF invests in

an AIFM shall not act as depositary

depositaries may delegate their tasks to other depositaries

depositary shall be either

» acredit institution having its registered office in the EC and in accordance with Dir. 2006/48/EC (taking up and pursuit of business), or

» aninvestment firm authorised in accordance with Directive 2004/39/EC, having its registered office in the Community; or

» alegal person which is subject to prudential regulation and ongoing supervision and which can furnish sufficient financial and professional
guarantees to be able to effectively perform the relevant depository functions and meet the commitments inherent in those functions; or

» alegal person which carries out depository functions as part of professional or business activities in respect of which it is subject to manda-
tory professional registration recognized by law or to legal or regulatory provisions or rules of professional conduct and which can furnish
sufficient financial and professional guarantees to be able to effectively perform the relevant depository functions and meet the commitments

Y VYV
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inherent in those functions.

» In the case of loss of financial instruments and other securities held in custody the depositary shall be liable to the AIFM, the AIF and the inves-
tors of the AIF.

» The depositary's liability shall not be affected by any delegation of functions to a third party.

» However, the depositary may, on a contractual basis, discharge itself of this liability if it can prove that it has fulfilled its obligations pursuant to the
Directive (i.e. where it has ensured that the sub-custodian meets certain conditions and where it has exercised all due skill, care and diligence for
the selection, appointment and periodic review of such sub-custodian);

» Liability to the investors of the AIF may be invoked directly or indirectly through the AIFM, depending on the legal nature of the relationship be-
tween the depositary, the AIFM and the investors.

» Liability shall not apply in cases of abnormal and unforeseeable circumstances beyond the control of the party pleading for the application of
those circumstances, the consequences of which would have been unavoidable despite all efforts to the contrary (force majeure), or where a de-
positary is bound by other legal obligations covered by national or Community legislation.

» The depositary shall make available on request to the competent authorities of its home Member State all information which it has obtained while
undertaking its duties and that is necessary for the competent authorities to supervise the AIFM. If the home Member State of the AIFM is differ-
ent from that of the depositary the competent authorities of the depositary home Member State shall share the information received without delay
with the competent authorities of the AIFM home Member State.

» Any appointment of a depositary shall be subject to approval from the competent authorities of the home Member State of the AIFM.

Delegation (Art. 17, 36)
» The depositaries depositary may delegate to third parties their tasks. When the depositary delegates the task of being custodian of financial in-
struments and other securities it must ensure that the sub-custodian fulfils the following conditions:
» itis subject to supervision in the jurisdiction concerned;
» it has structures and expertise that are adequate and proportionate to the nature, scale and complexity of the AlF;
» itis subject to periodic audit to ensure that the financial instruments and other securities are in its possession;
» it segregates the financial instruments and other securities from its own assets; and
» it may not make use of the financial instruments and other securities without the express consent of the AIFM
» The depositary shall exercise all due skill, care and diligence for the selection, appointment and periodic review of any third party.
» Liability of AIFM is not affected by the delegation, no delegation to the extent that the AIFM becomes a letter-box entity

Conduct of Business (Art. 9-13):

General principles (Art. 9)

AIFM shall:

act honestly, with due skill, care and diligence and fairly in conducting its activities

act in the best interests of the AlF, the investors and the integrity of the market

ensure that all investors are treated fairly without preferential treatment, unless it is disclosed in the AIF rules

Y V V

Conflicts of interest (Art. 10)

AIFM hast o take all reasonable steps to identify conflicts of interest between AIFM and investors or between one investor and another

AIFM shall maintain and operate effective arrangements to prevent conflicts of interest

where arrangements are not sufficient to ensure that risks of damage will be prevented, AIFM shall clearly disclose the general nature of sources
of conflicts to the investors before undertaking business on their behalf and develop appropriate policies and procedures

Y VYV

Risk management (Art. 11)
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risk management and portfolio management are to separate and to treat as subjects of separate reviews

risk management systems to measure and monitor all risks associated to each AlF investment strategy and to which each AIF is or can be ex-
posed to shall be implemented

AIFM have to implement an appropriate, documented and regularly updated due diligence process when investing on behalf of the AIF

AIFM have to ensure that the risk profile of the AIF corresponds to size, portfolio, structure and investment strategy

in case the AIFM engages in short selling, it has to implement a risk management procedure which allows the risks associated with short selling
to be adequately managed

Liquidity management (Art. 12)

for each AlF the AIFM has to employ an appropriate liquidity management system and adopt procedures which ensure that the liquidity profile of
the investments complies with the underlying obligations

AIFM shall regularly conduct stress tests under normal and exceptional liquidity conditions

AIFM have to ensure that each AIF has a redemption policy appropriate to the liquidity profile of the investments of the AlF, which has to be laid
down in the AIF rules

Investment in securisation positions (Art. 13)

for investments in securities the EC shall define requirements in the following areas:

e requirements to be met by the originator in order for an AIFM to be allowed to invest in securities
e requirements to ensure that the originator retains a net economic interest of not less than 5 %

e qualitative requirements to be met by AIFM which invest in securities

Transparency require-
ments
(Art. 19-21)

Annual report (Art. 19)

AIFM has to make available for each AIF an annual report for each financial year to investors and competent authorities not later than 4 months
following the end of the financial year

shall at least contain balance sheet, income and expenditure account, report on activities of the financial year

annual report shall be audited and the auditor’s report shall be reproduced in full in the annual report

Disclosure to investors (Art. 20)

AIFM shall make available to investors the following information before they invest and any changes thereof:

e description of investment strategy and objectives of the AlF, all assets the AlF can invest in, techniques, risks, investment restrictions, use of
leverage with permitted sources, associated risks and restrictions to the use of leverage

description of the legal implications of contractual relationships entered into for the purpose of investment incl. information on jurisdiction
description of procedures by which the AIF may change its investment strategy or investment policy or both

identity of depositary, valuator, auditor and any other service provider and a description of their duties and investor rights in case of failures
description of delegated management or depositary function and identity of the third party to whom the function has been delegated
description of the valuation procedure

description of liquidity risk management including redemption rights in normal an exceptional circumstances, existing redemption arrange-
ments and how AIFM ensures a fair treatment of investors

description of all fees, charges and expenses and the maximum amounts thereof borne by investors

¢ in case of preferential treatments the investor and a description of that preferential treatment

e the last annual report
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Investors are to be notified about any changes in the information affecting them

for each AIF the AIFM shall periodically disclosed o investors:

e percentage of AIF’s assets which are subject to special arrangements arising from their illiquid nature
e any new arrangements for managing systems employed to manage the liquidity of the AlF

e the current risk profile of the AIF and the risk management systems employed to manage the risks

For each AIF applying leverage on a systematic basis the AIFM shall:
o disclose the maximum leverage and any right of re-use of collateral or any guarantee granted under the leveraging agreement
¢ disclose the total amount of leverage employed by that AIF in the preceding quarter

Reporting obligations to competent authorities (Art. 21)

AIFM shall regularly report

the following to the competent authorities:

e percentage of the AIF's assets which are subject to special arrangements arising from their illiquid nature
any new arrangements for managing the liquidity of the AIF

the actual risk profile of the AIF and the risk management tools to manage the risks

main categories of assets in which the AIF invested

where relevant, the use of short selling

for each AIF the AIFM has to submit the following documents to the competent authorities:
e annual report of each AlF for each financial year within four months from the end of the period to which it relates
e adetailed list of all AIF which the AIFM manages at the end of each quarter

AIFM employing leverage on a systematic basis shall, on request of its home Member State authorities, report
e the overall leverage employed by each AIF and
e a break down between leverage arising from borrowing of cash or securities and leverage embedded in financial derivates.

Member State authorities may require additional information where necessary for the effective monitoring of systematic risk

Obligations regarding
AIFM managing specific
types of AIF

(Art. 22-25)

Supervision of markets (Art. 25)

competent authorities shall use the information from the extended annual report (Art. 21) to identify the extent to which the use of leverage contri-
butes to the built-up of systematic risk in the financial system or risks of disorderly markets

all information shall be made available to other competent authorities if an AIFM could potentially constitute an important source of counterparty
risk to a credit institution or other systemic relevant institution in other member states

If necessary in order to ensure the stability of the financial system, authorities may impose additional limits to the level of leverage that an AIFM
can employ or other restrictions on the management of the AIFM with respect to the AIF under its management, measures shall have a tempo-
rary nature

Obligations for AIFM
managing AIF which
acquire controlling influ-
ence in companies

Controlling Influence
For the purpose of this section (Art. 26 — 30), more than 50% of the voting rights of a non-listed company constitute controlling influence

Scope (Art. 26)
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(Art. 26-30) » obligations apply to AIFM which either individually or in aggregation acquire controlling influence of a non-listed-company or AIFM having con-
cluded an agreement with one or more other AIFM which would allow the AIF to acquire a controlling influence in the non-listed-company
» obligations shall not apply where the non-listed-companies meet at least two of the following criteria: (1) to employ less than [250] persons, (2) to
have a balance sheet not exceeding EUR [43] million, (3) an annual net turnover not exceeding EUR [50] million

Notification of the acquisition of controlling influence in non-listed companies (Art. 27)

» AIFM has to notify the non-listed-company and all available shareholders in case of acquisition of controlling influence in a non-listed company
» information as soon as possible, but not later than [four/ ten] trading days
» Notification must contain information on:

¢ the resulting situation in terms of voting rights

¢ the conditions under which the controlling influence has been reached, including information about the identity of the different shareholders
involved and any chain of indirect influence

e the date on which the controlling influence was reached

Disclosure in case of acquisition of controlling influence in non-listed companies (Art. 28)

» An AIFM managing an AlF that acquires controlling influence of a non-listed company, has to make the following information to the non-listed
company, its shareholders and representatives of employees or employees themselves:
¢ identity of the AIFM which individually or in agreement with other AIFM have reached the controlling influence
¢ policy for preventing and managing conflicts of interests, in particular between the AIFM and the non-listed company
Specific provisions regarding the annual report (Art. 29)
» in addition to the content lined out in Art. 19, the AIFM has to include in the annual report the following information:

e operational and financial developments in particular, revenue and earnings, capital structure of the nature of the company’s operations and its
principal activities, the main categories of products sold and/or services performed, significant new products/services (as far as already public-
ly disclosed).

e numbers of employees and material changes in such number

Authorisation Requirement for authorisation (Art. 4)
(Art. 4-8) » no AIFM may manage AIF without prior authorisation (either in accordance with this directive or, in case it is not covered by this directive in ac-
cordance with the national law of a member state)
» AIFM may be authorized to manage all or certain types of AlF
» authorisation shall be valid for all member states (EC-passport)
» authorisation shall cover delegation arrangements made by the AIFM and communicated in the application

Required information for authorisation (Art. 5)

AIFM applying for an authorisation have to provide the following to the competent authorities of the member state where it has its registered of-
fice:

¢ identities of shareholders or members, that have qualifying holdings and amounts of those holdings

programme of activity, including information on how the AIFM intends to comply with its obligations under this directive

detailed information about the characteristics of the AlF, including member state or third country on whose territory they are domiciled

fund rules or instruments of incorporation of each AlF

information on arrangements for delegation to third parties of management services functions
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¢ information on arrangements made for safe-keeping of the assets of AlF
e additional information referred to in Art. 20 |

Conditions for granting the authorisation (Art. 6, 39)

authorisation is granted only if the competent authorities are satisfied that the AIFM will be able to fulfill the conditions of this directive, in particu-
lar the requirements regarding sufficient initial capital

authorisation will be refused when the laws of a third country governing persons with which the AIFM has close links as defined in Art. 4 (31) dir.
2004/39/EU prevent the effective exercise of supervisory functions

competent authorities may restrict the scope of authorisation, in particular as regards the types of AIF and delegation arrangements

information within 2 months of the submission whether or not authorisation is granted

reasons shall be given when authorisation is refused or restrictions are imposed

Y
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Ongoing Supervision / Requirements (Art. 8a)
The competent authorities of the home member state shall require the AIFM to comply with the directive during its business operation.

Changes in the scope of authorisation (Art. 7)

» AIFM has to notify the competent authorities before implementation of any change regarding the information provided in their initial application
that may initially affect the conditions under which authorisation has been granted (investment strategy, rules of incorporation, identity of further
AIF the AIFM intends to manage)

» authorities shall within a month of receipt notification approve, impose restrictions or reject those changes

Withdrawal of authorisation (Art. 8)

when AIFM has obtained authorisation by making false statements or by any other irregular means
when AIFM no longer fulfils the conditions under which authorisation was granted

when AIFM has seriously or systematically infringed the provisions transposing this Directive

YV V
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Provisions for marketing
in the home member
state

(Art. 31, 32)

AIFM may market shares of AlF that it manages and that is established in a Member State to professional investors (No HNWI) in the home
Member State as soon as the conditions laid down in the Directive are met. Where the AIF is a feeder AlF it is a condition for the right to market
referred to in the first subparagraph that the master AIF is established in a Member State and managed by an authorised AIFM.

'‘Marketing' means any direct or indirect offering or placement, at the initiative of the AIFM, of shares or units in an AlF to or with investors domi-
ciled in the Community,; this includes all unsolicited communication in any form and by any means, presenting information on the AIF and the
placing of AIF through financial intermediaries;

Notification to authorities about new AIF (Art. 31)

AIFM shall submit a notification to the competent authorities of its home member state in respect of each AIF it intends to market

notification shall comprise the following:

identification of the AIF and information on where the AIF are domiciled

AIF rules or instruments of incorporation

identification of the depository of the AlF;

description of or any information on the AIF available to investors

e where relevant, information on arrangements established to prevent shares from being marketed to retail investors

no later than 10 working days after receipt of notification authorities shall inform AIFM whether it may start the AIF identified in the notification
Member States may allow AIFM to market to professional investors on their territory shares or units of an AlF it manages that is established in a
third country and of a feeder AIF that does not fulfil the requirements set forth above (i.e. is not invested in an EU based AlF).

Marketing to retail investors (Art. 32)

member states may allow the marketing of AIF to retail investors in their territory, irrespective of whether marketed on a domestic or cross-border
basis

for that purpose they may impose stricter requirements on AIFM, but may not impose stricter rules for AIF marketed cross-border than for those
marketed domestically

no such ability is given to the Member States if the AIF is offered under a prospectus in accordance with Directive 2003/71/EC

member states that permit the marketing to retail investors shall inform the commission of the types of AIF which AIFM may market to retail inves
tors and the additional requirements

Provisions for marketing
in other member states
(Art. 33)

when an authorised AIFM intends to market shares of an AIF it manages in another member state to professional investors, it shall submit the
following documents to the competent authorities of its member state:

¢ notification letter including a programme of operations identifying the AIF and information on where the AIF is domiciled

the rules or instruments of incorporation

description of or any information on the AlF available for investors

identification of the depository of the AIF

indication of the member state in which it intends to market the shares of an AlF

where relevant, arrangements made for the marketing and arrangements established to prevent shares from being marketed to retail inves-
tors

competent authorities of the home member state shall no later than ten working days after receipt of the complete documentation, transmit it to
the authorities of the member state where the AIF will be marketed, an attestation that the AIFM is authorised shall be enclosed

authorities of the home member state have to notify the AIFM about transmission without delay, AIFM may start the marketing in the host mem-
ber state as of the date of that notification

in case of a change in any of the particulars the AIFM shall give written notice of the change to authorities of its home member state at least one
month before implementing the change
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Provisions for providing
management services in
other member states
(Art. 34)

Y

YV V

AIFM may provide management services for AIF domiciles in another member state directly or via establishment of a branch, provided that it is
authorised to manage this type of AlF

AIFM wishing to provide management services management services for AIF domiciled in other member states for the first time shall communi-
cate the following to the authorities of its home member state:

e member state in which it intends to provide management services

e programme of operations stating in particular the services which it intends to perform and identifying the AIF it intends to manage

If the AIFM intends to establish a branch, it shall provide additionally the following information:
e organisational structure of the branch

e address in the home member state from which documents may be obtained

e names of persons responsible for the management of the branch

authorities of home member state shall, no later than ten working days after receipt of the documentation transmit it to the authorities of the other
member state and an attestation that they have authorised the AIFM, they shall immediately notify the AIFM about the transmission

upon receipt of the notification AIFM may start to provide its services in the host member state

host member state shall not impose any additional requirements on the AIFM

in case of a change in any of the particulars the AIFM shall give written notice of the change to authorities of its home member state at least one
month before implementing the change

Conditions for investing
in AIF established in
third countries (Art. 35a)

An AIFM may invest, on behalf of an AIF it manages, in an AIF established in a third country provided that:

o the AIF is managed by an AIFM authorized under this Directive, or

o the AIF is managed by an AIFM established in a third country and the third country has in place arrangements for information-sharing ar-
rangements with the home Member State of the AIFM which are in line with relevant international standards

Transitional provision for
existing AlIF (Art. 51)

AIFM operating in the European Community before the deadline for the transposition of this Directive shall adopt all necessary measures to
comply with this Directive and shall submit an application for authorisation within one year of the deadline for the transposition of this Directive.

Remuneration (Art. 9a)

2 options available:

Option 1:

e The AIFM shall establish a remuneration policy for staff whose professional activities have impact on their risk profile:
e Size and nature as well as business model and complexity of the AlIF have to be taken into account
o Remuneration policy shall not encourage risk taking which is inconsistent with the risk profiles and the fund rules of the AlIF
o Remuneration policy shall be in line with the principles related to the protection of interests of the AIF and its investors
e Remuneration policy shall be clear and documented and internally transparent and made available on request to all relevant stake-
holders

o Remuneration policy is, at least annually, subject to internal review and if necessary adjusted

Option 2:

o Member States shall require that AIFM establish and apply remuneration policies for staff whose professional activities have impact on the
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risk profile, and that AIFM comply with the following principles in a way and to the extent that is appropriate to their size and the size of AlF
they manage, their internal organization, the nature, scope and complexity of their activities:

Remuneration policy shall not encourage risk taking which is inconsistent with the risk profiles and the fund rules of the AIF
Remuneration policy is in line with the business strategy, objectives, values and long-term interests of the AIFM and the AIF it man-
ages and includes measures to avoid conflicts of interest

The management adopts and periodically reviews the general principles of the remuneration policy and is responsible for its imple-
mentation

Remuneration policy is, at least annually, subject to internal review and if necessary adjusted

Staff engaged in risk management are independent from the business units they oversee

Where remuneration is performance related, the total amount of remuneration is based on a combination of the performance of the
individual and of the business unit or AIF concerned and of the overall results of the AIFM; when assessing individual performance,
financial as well as non-financial criteria are taken into account

Fixed and variable components of total remuneration are appropriately balanced; the fixed component is sufficiently high to allow
the operation of a fully flexible policy on variable remuneration components

At least 50 % of any variable remuneration component is made in shares or share-linked instruments of the AIFM; for non-listed
AIFM, in other non-cash instruments

At least 40 % of the variable remuneration component is deferred over a period of at least three years; it is paid only if it is sustain-
able according to the financial situation of the AIFM

» These principles also apply to Carried Interest payments
» Rules concerning the deferral of remuneration shall not apply to remuneration paid in connection with the liquidation of an AlF
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