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TAX AUTHORITIES

1.	 What are the main authorities responsible for enforcing taxes 
on finance transactions in your jurisdiction?

Generally the local tax offices (Finanzamt) enforce taxes on fi-
nance transactions, including corporate tax, value added tax 
(VAT) and real estate transfer tax (Grunderwerbsteuer) (RETT). 

However, where the transaction has significant financial impor-
tance (for example, a large investment exceeding the limit of the 
local tax offices’ competence), the local tax office may be re-
quired to involve the regional fiscal office (Oberfinanzdirektion).

Trade tax (Gewerbesteuer) is based on the assessment of corpo-
rate taxes but is enforced and assessed by the local municipali-
ties (Gemeinde).  

The Federal Central Tax Office (Bundeszentralamt für Steuern) 
is involved in certain cases of official notification and enforce-
ment of foreign tax assessments. Besides enforcement, the Fed-
eral Central Tax Office is the competent authority in other cases 
for foreign investors (for example, in relation to withholding tax 
refunds of foreign taxpayers and where there is no tax office re-
sponsible for the taxpayer). The Federal Central Tax Office is also 
responsible, among others, for the issuance of tax clearances re-
lating to planned investments sufficiently likely to be realised by 
foreign investors.

2.	 Is it possible or necessary to apply for tax clearances from the 
tax authorities before completing a finance transaction? If so, 
briefly describe:

�� The circumstances in which clearance may be claimed.

�� Whether obtaining clearance is mandatory or optional.

�� The procedure for obtaining clearance.

To safeguard the tax treatment of an intended transaction, tax-
payers can request a binding ruling from the tax authorities be-
fore executing a transaction, although this is not required.

The tax authorities have a certain discretion to issue a tax ruling, 
although they can only decline to issue a ruling in limited circum-
stances and it is possible to appeal such a decision not to issue 
a ruling. If the relevant tax authority issues a ruling, it is (subject 

to a potential change of the relevant tax code in future) bound 
by it if the taxpayer has executed the transaction as described in 
its request. A taxpayer can only receive a ruling regarding the ap-
plication of tax laws to certain specific facts. The tax authorities 
will not rule on the existence of certain facts.

The taxpayer must pay a fee with the application for a ruling. The 
fee is between EUR121 (about US$163) and EUR91,456 (about 
US$123,456), and is based on the difference between the tax-
payer’s legal analysis of the tax effect (tax liability) of the intend-
ed transaction and the tax authorities’ potentially opposing legal 
analysis. For example, if the intended transaction would result in 
a tax liability of EUR500,000 (about US$675,000) based on the 
taxpayer’s legal analysis and a tax liability of EUR1 million based 
on the potential tax authorities’ legal analysis, the tax effect is 
EUR500,000 and the fee is based on this amount. If the tax 
liability cannot be determined, the tax authorities charge a rate 
of EUR50 (about US$68) per half hour (not less than EUR100 
(about US$135) in total). Fees for rulings are deductible for tax 
purposes only if the taxes for which the ruling is issued could 
be deducted. Therefore, the fees for a ruling regarding corporate 
income tax or trade tax are not deductible.

The application for a ruling must be in writing and include all of 
the following details:

�� The name, address and tax number (if applicable) of the 
applicant.

�� A detailed and complete description of the intended trans-
action. The transaction must not be carried out until the 
ruling request has been answered and the taxpayer cannot 
apply for a ruling based on speculative alternative facts.

�� A demonstration of a taxpayer’s special interest in the rul-
ing. The taxpayer must have a substantial economic interest 
in the intended transaction and its tax treatment.

�� Extensive legal analysis (giving details for and against) of 
the tax question on which a ruling is requested.

�� Precise legal questions for the tax authorities to answer. 
The tax authorities will not answer general questions on tax 
consequences.

�� A declaration that the applicant has not applied for a bind-
ing ruling in respect of the same transaction with another 
tax authority.

�� Certification that the applicant has provided all information 
necessary for the ruling and that this information is true.
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The application should be filed with either the: 

�� Taxpayer’s relevant local tax authority (zuständiges Finan-
zamt).

�� Federal Central Tax Office, where a foreign taxpayer has no 
relevant tax authority at the time of the application.

3.	 Is it necessary to disclose the existence of any finance trans-
actions to the tax authorities? If so, briefly explain:

�� The circumstances in which disclosure is required.

�� The manner and timing of disclosure.

Generally, taxpayers are not required to disclose the existence of 
finance transactions to the tax authorities. However, taxpayers 
must file ordinary tax returns. In particular, for certain factual or 
indirect transfers of real estate by transfer of shares or partner-
ship interests, the taxpayer must notify the local tax authorities 
and submit a tax return (for example, where at least 95% of the 
shares in a corporation are directly or indirectly aggregated in the 
hands of one entity or person, or certain related persons). This 
also applies where at least 95% of the partnership interests in a 
partnership are transferred to persons who become new partners 
(even if the persons are not related). 

Proposals under recent tax reforms relating to mandatory infor-
mation requirements for certain types of tax structures have not 
been implemented. However, taxpayers must promptly document 
business transactions with related persons (paragraph 1, section 
2, Foreign Tax Act (Aussensteuergesetz (AStG))). This affects, in 
particular, intercompany transfer pricing.

TAXES ON CORPORATE LENDING/BORROWING

4.	 What are the main corporate taxes potentially chargeable on 
interest and other amounts receivable under a loan? In each 
case, explain briefly:

�� Its key characteristics.

�� How it is calculated.

�� How it is triggered.

�� The applicable rate(s).

Corporate income tax

Corporate income tax at 15% is payable on interest and other 
amounts receivable under a loan, irrespective of whether received 
or accrued by a corporate lender. A solidarity surcharge of 5.5% 
is added, resulting in a tax burden of 15.825%.

Trade tax

Trade tax applies to interest and other amounts a corporate lender 
receives or accrues under a loan. Trade tax is determined by mul-
tiplying the base rate of 3.5% with a multiplier. The multiplier 
depends on the location of the taxpayer and is typically between 

300% and 500%. For example, the Munich trade tax multiplier 
is 490%, resulting in a trade tax rate of 17.15%. 

5.	 What corporate tax reliefs are available for borrowing costs 
(including interest and other amounts payable under a loan)? 
In each case, explain briefly:

�� Its key characteristics.

�� How it is calculated.

�� How it is triggered.

�� The applicable rate(s).

Deductible expenses

Generally, interest expenses and other borrowing costs payable 
under a loan are tax deductible for the purposes of both: 

�� Corporate income tax. 

�� Trade tax (however 25% of an interest payment deduct-
ible for corporate income tax purposes is not deductible for 
trade tax purposes). 

Interest payments and other borrowing costs between related 
parties are deductible under the same general principles, if the 
terms and conditions meet arm’s-length standards. Otherwise, 
the payments are not deductible but are re-qualified as hidden 
dividends for tax purposes (verdeckte Gewinnausschüttung).

Since fiscal year 2010, business relationships with non-co-op-
erative countries (that is, countries that have not agreed on an 
information clause according to Article 26 of the OECD Model 
Tax Convention on Income and on Capital) can be subject to vari-
ous sanctions. As a result, for example, deduction of business 
expenses is subject to further obligations of the German taxpayer 
to provide additional information to the tax authorities and to 
produce supporting documents.

Interest deduction ceiling rule (Zinsschranke) (IDC rule)

The general deductibility of interest is limited by the quite com-
plex IDC rule which limits the amount of deductible interest. For 
any amount of interest expenses exceeding interest income, only 
30% of earnings before interest, taxes, depreciation, and amor-
tisation (EBITDA) are deductible under the IDC rule, except if 
certain escape clauses apply (see below). Interest not deductible 
under the IDC may be carried forward until events of forfeiture 
occur. Additionally, under certain restrictions it is possible to 
carry forward EBITDA for use in later years, for the determination 
of interest deductible under the IDC rule. Details of how the IDC 
rule works are set out below.

The IDC rule limits the deductibility of interest for corporate in-
come and trade tax purposes. It applies to all interest expenses, 
irrespective of whether either: 

�� They are paid to third parties (for example, banks) or related 
parties. 

�� The borrowing is long or short term, or is secured. 

However, the IDC rule only applies to expenses on capital lend-
ing (and not to, for example, leasing expenses). It also applies 
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to foreign corporations realising only income subject to German 
non-resident taxation.

Under the IDC rule, interest expenses are deductible without any 
limitation in the amount of interest income in the same business 
year. Net interest expenses (that is, the amount of interest ex-
penses exceeding interest income) are deductible in the amount 
of 30% of EBITDA (unless an exception applies (see below)). For 
the purposes of the IDC rule, EBITDA can vary considerably for 
accounting purposes, in particular for holding companies. The 
following cannot be taken into account in determining EBITDA: 

�� Any (largely) tax exempt capital gain on shares or dividend 
income. 

�� Income from an interest in a limited partnership. 

The IDC rule does not apply for corporate income tax or trade tax 
purposes and interest expenses therefore remain fully deductible 
(75% deductible for trade tax purposes), in any of the following 
circumstances: 

�� The company’s net interest expenses during the fiscal 
year are less than EUR3 million (about US$4.15 million) 
(Freigrenze). If the EUR3 million tax exempt threshold is 
exceeded, there is no allowance (Freibetrag) for the amount 
below EUR3 million, that is, the safe harbour ceases to ap-
ply completely.

�� The company is not part of a group (Konzern) (see below) and 
can demonstrate that it pays no more than 10% of its net in-
terest expenses to substantial shareholders, which are either: 

�� shareholders that directly or indirectly hold more than 
25% of the shares in the corporation (except for share-
holders within the same fiscal group (see below));

�� persons related to such shareholders (paragraph 1, sec-
tion 2, Foreign Tax Act); or

�� third parties with recourse against such shareholders 
(except for shareholders within the same fiscal group 
(see below)) or persons related to such shareholders.

�� The company is part of a group (Konzern) (see below) but 
both of the following conditions are met: 

�� the company’s equity ratio equals or exceeds the group 
equity ratio (up to 2% below the group equity rate for 
fiscal years ending after 31 December 2009 (before 
this date: 1%) is ignored); 

�� no more than 10% of the company’s (or any other 
company’s in the group, including those located abroad) 
net interest expenses are paid to substantial sharehold-
ers provided the debt is shown in the consolidated 
accounts. Shareholder financing within the consolidated 
group is not considered in determining the 10% net 
interest expenses threshold. Recourse by a third party 
is only considered in determining the 10% threshold if 
the third party has recourse against the relevant share-
holders or persons related to such shareholders which 
are not part of the consolidated group. 

A company is part of a group (Konzern) for the purposes of the 
IDC rule if either: 

�� It is or could be consolidated with one or several other busi-
nesses under the applicable reporting standards.

�� Its financial or operating policies can be determined uni-
formly, which is the case if control within the meaning of 
the International Accounting Standard Rule 27 (IAS 27) 
can be exercised.

If companies are organised in a German fiscal group (Organ-
schaft) in which the controlled company’s income and losses 
are allocated to the controlling company, the IDC rule applies on 
the accumulated interest expenses and EBITDA of the tax group. 
This means that the EUR3 million threshold applies only once 
for the whole tax group. Interest expenses and interest income 
from loans between fiscal group companies are disregarded for 
the purposes of: 

�� The ICD rule. 

�� Corporate income tax.

�� Trade tax.

Carry forwards of non-deductible interest expenses

Non-deductible interest expenses in a specific assessment period 
can be carried forward and set off against income in the following 
business years (subject to the IDC rule). The Federal Ministry of 
Finance (Bundesministerium der Finanzen) treats carried-forward 
non-deductible interest as increasing the interest expenses of 
later years.

Carried-forward interest expenses that are not deductible under 
the IDC rule may be forfeited in relation to: 

�� Direct share transfers (or comparable restructuring meas-
ures). 

�� Indirect share transfers (or comparable restructuring meas-
ures) one or several tiers above the corporation to which the 
interest carry-forward is attributable. 

For transfers (or comparable restructuring measures) of more than 
25% to one acquirer (or related persons), the interest expenses 
carried forward are forfeited pro rata. For transfers (or comparable 
restructuring measures) of more than 50%, the interest expenses 
carried forward are fully forfeited.

A direct or indirect transfer of shares in a corporation does not re-
sult in forfeiture of interest carry forward if certain requirements 
are met which qualify the transfer as a privileged restructuring or 
intra-group transfer. Under a further rule, interest carry forwards 
are not forfeited to the extent hidden reserves exist which would 
be taxable in Germany. Hidden reserves in non-taxable shares in 
a corporation are not taken into account for the determination of 
such hidden reserves. 

Carry forwards of clearable EBITDA 

By recent amendment of the ICD rule, it is also possible to carry 
forward clearable EBITDA not used in the previous years and to 
use it for determination of future deductible interest expenses 
under the ICD (EBITDA not used in fiscal years from 2007 to 
2009 may be carried forward as well). Clearable EBITDA is 30% 
of applicable earnings, increased by interest expenses, deprecia-
tions and amortisations, decreased by interest income. 

Carry forward of EBITDA of a given year is not possible if the 
escape clause is used in this year. EBITDA carry forward is lim-
ited to five years, whereas the oldest EBITDA carry forward is 
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deemed to be used as the first one. Forfeiture of EBITDA carry 
forward arises in similar circumstances as for carried-forward in-
terest expenses (for example, measures under the Reorganisation 
Act). Certain special rules may preserve EBITDA carry forward in 
certain restructurings.

6.	 What corporate, transfer, stamp or other taxes are payable 
on the transfer of a debt under a loan? In each case, explain 
briefly:

�� Its key characteristics.

�� How it is calculated.

�� How it is triggered.

�� Who is liable.

�� The applicable rate(s).

No special corporate, transfer, stamp or other taxes are payable 
on the transfer of a debt under a loan. 

However, the realisation of gains or losses where the book value 
and the purchase price on transfer or later repayment of the debt 
under a loan are different, triggers ordinary tax consequences (for 
example, distressed debt).

7.	 Is there withholding tax on interest or any other payments 
under a loan? If so, provide brief details of:

�� When it applies.

�� The applicable rate(s).

�� Any exemptions.

Generally, there is no withholding tax on interest or other pay-
ments under a loan (apart from deposits with a German bank). 

A 25% withholding tax is due on:

�� Bonds granting the bondholder the right to convert the 
bonds into shares in addition to a fixed interest payment 
(Wandelanleihen). 

�� Bonds granting the bondholder the right to receive an 
interest dependent on the debtor’s dividend distributions in 
addition to a fixed interest payment (Gewinnobligationen).

�� Profit participating loans (partiarische Darlehen) (that is, 
where the interest depends on debtor’s profits).

�� Jouissance rights that are loans granting participation in the 
debtor’s profits and/or participation in liquidation proceeds 
of the debtor (Genussrechte).

�� Loans or bonds registered in a public register of debt or 
foreign register.

�� Collective bonds (section 9, Securities Deposit Act) (Depot-
gesetz).

�� Partial debentures (Teilschuldverschreibungen).

�� Interest payments from a borrower that is a domestic bank 
or financial services institution within the meaning of the 
German Banking Act (Kreditwesengesetz).

�� Interest payments not at arm’s length if re-qualified as hid-
den distributions (under certain circumstances a reduction 
is possible).

For a comparative summary of withholding tax on interest, see 
table, Withholding tax on interest on corporate debt in this Hand-
book.

8.	 Do any particular tax issues arise on the provision of a guar-
antee? If so, provide brief details.

Generally, no particular tax issues arise on the provision of a guar-
antee. 

If the guarantee is in favour of a related entity, it must be at arm’s 
length (that is, the guarantor must receive adequate compensa-
tion). If not, the provision of the guarantee may qualify as a hid-
den dividend distribution.

Providing a guarantee can negatively impact on the application of 
the IDC rule. Interest on loans secured by a guarantee of substan-
tial shareholders (or persons related to those shareholders) may 
qualify as harmful shareholder financing exceeding the 10% net 
interest threshold, in which case the IDC rule applies (see Ques-
tion 5, Interest deduction ceiling rule (Zinsschranke) (IDC rule)).

BOND ISSUES

9.	 For corporate taxation purposes, are bonds treated any dif-
ferently from standard corporate loans? If so, provide brief 
details of the differences, referring to Questions 4, 5, 7 and 
8 as appropriate.

Generally, bonds are subject to the same tax treatment as stand-
ard corporate loans (see Questions 4 to 8).

10.	What stamp, transfer or similar taxes are payable on the issue 
and/or transfer of a bond? In each case, briefly explain:

�� Its key characteristics.

�� How it is calculated.

�� How it is triggered.

�� Who is liable.

�� The applicable rate(s).

The issue and/or transfer of a bond are not subject to stamp, 
transfer or similar tax.
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11.	Are any exemptions available? If so, provide brief details.

Not applicable (see Question 10).

PLANT AND MACHINERY LEASING

12.	What are the basic rules for enabling the lessor or lessee of 
plant and machinery to claim capital allowances/tax depre-
ciation?

The beneficial owner of leased assets is treated as the owner of 
the assets for tax purposes and can both: 

�� Report the assets in its financial accounts.

�� Claim depreciation under general rules (see Question 13). 

The legal owner (generally the lessor) is not necessarily the ben-
eficial owner. Beneficial ownership is determined by reference 
to the specific terms and conditions of the lease. The Federal 
Ministry of Finance has issued several public rulings regarding 
the beneficial ownership of leased assets (for example, movable 
and immovable assets, purchase options and prolongation op-
tions). Under these general rules, a leased movable asset without 
a purchase option is allocated to the:

�� Lessor, where the basic lease term is at least 40% and not 
more than 90% of the expected useful life of the asset. 

�� Lessee, where the basic lease term is less than 40% or 
more than 90% of the assets’ expected useful life. 

Leased movable assets for which a purchase option is granted are 
generally allocated to the:

�� Lessor, where both the:

�� basic lease term is at least 40% and not more than 
90% of the expected useful life of the leased asset;

�� price which must be paid to execute the option (that is, 
acquire the asset) is not less than the book value result-
ing from straight line depreciation, or a lower current 
value.

�� Lessee, where the above conditions do not apply.

Regardless of the existence of a purchase option, a movable asset 
is generally allocated to the lessee where the lease agreement is 
over movable assets that are both:

�� Tailored to the particular needs of the lessee.

�� Economically useful only for the lessee after the basic lease 
term (Spezialleasing).

13.	What is the rate of capital allowances/tax depreciation; does 
it depend on the type of assets?

Special depreciation rules and rates apply to buildings. Land and 
shareholdings in corporations are not subject to depreciation.

Generally, limited-life fixed assets that are expected to be used 
for more than one year are subject to straight-line depreciation. 
This results in recognition of the depreciation as an expense item 
for every year of expected use. Dividing the acquisition costs (in-
cluding any incidental acquisition expenses) by the number of 
expected years of use determines the amount of depreciation. 
The tax authorities issued depreciation tables determining the 
expected useful life of many assets. These tables bind the tax au-
thorities (but not the fiscal courts) and any variation from the de-
fined useful time must be well justified (for example, where it can 
be proved that the wear and tear in the individual case exceeds 
the wear and tear on which the depreciation tables are based). 

Where the taxpayer can prove extraordinary technical or economic 
wear and tear, he can write down the book value of the fixed as-
set to its lower market value (extraordinary depreciation). A write 
down of the book value due to a decrease in the asset’s value is 
only possible if it can be demonstrated that the decrease is long 
term.

A declining balance method applies at a rate of 2.5 times the 
straight-line depreciation (with a maximum depreciation rate of 
25%) to fixed assets acquired after 31 December 2008 and be-
fore 1 January 2011.

For all limited life fixed assets acquired or produced after 31 
December 2009, the taxpayer can elect for two alternative de-
preciation methods, but the elected method has to be applied 
uniformly for all limited life fixed assets acquired or produced in 
a given year:

�� Under the first method, limited life fixed assets with acqui-
sition acquired with costs of no more than EUR150 (about 
US$208) are tax deductible immediately in the business 
year of acquisition. Limited life fixed assets acquired in a 
given year with a value between EUR150 and EUR1,000 
(about US$1,385) are allocated to a pool (Sammelposten) 
for each year, which is subject to straight-line depreciation 
in the business year of acquisition and in the following four 
business years, at 20%.

�� Under the second method, limited life fixed assets with 
acquisition or production costs of up to EUR410 (about 
US$568) are tax deductible immediately in the business 
year of acquisition. Limited life fixed assets exceeding this 
limit are subject to straight line depreciation results, in 
recognition of the depreciation as an expense item for every 
year of expected use.

14.	Are there special rules for leasing to lessees that do not carry 
on business in your jurisdiction?

There are no special rules for leasing to lessees that do not carry 
on business in Germany.

15.	How are rentals taxed?

The taxation of rentals depends on the beneficial ownership of 
the leased asset (allocation either to lessor or lessee (see Ques-
tion 12)).
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Allocation to the lessor

If the lessor is the beneficial owner of the leased asset, any in-
come of the lessor under the lease agreement is subject to or-
dinary taxation (that is, corporate income tax and trade tax (see 
Question 4)). The lessor can depreciate the asset under general 
principles (see Questions 12 and 13). 

The lessee can deduct payments under the lease agreement for 
corporate income tax purposes under general principles. Pay-
ments are also deductible for trade tax purposes as well, but the 
tax base for trade tax is increased by: 

�� 5% of the rental expenses for moveable assets. 

�� 16.25% of the rental expenses for real estate.

Generally, payments under the lease agreement are subject to 
VAT, although special rules exist for real estate.

Allocation to the lessee

If the lessee is the beneficial owner of the leased asset, the les-
see is taxed as if he has acquired the asset. Therefore, the lessee 
can capitalise the asset in his balance sheet and depreciate the 
asset. Payments due under the lease agreement are divided into:

�� Interest payments, which are deductible/taxable items (sub-
ject to the general rules (see Question 5)).

�� A non-deductible amortisation component (tax effective only 
via depreciation, if applicable).

16.	Is a ruling or clearance necessary or common? If so, provide 
brief details.

In relation to lease agreements, it is not usually necessary (or 
common) to obtain a tax ruling or clearance for German tax pur-
poses.

A taxpayer can file an application for a binding ruling for complex 
and unusual structures, to safeguard its tax treatment (see Ques-
tion 2). Where the intended transaction complies with public rul-
ings issued by the tax authorities regarding the treatment of lease 
agreements, it is not necessary to obtain a binding ruling (see 
Question 12).

RESTRUCTURING DEBT

17.	What is the tax treatment of the borrower and the lender if 
interest or capital is unpaid or deferred?

Lender

Interest income of corporate lenders is taxed on an accrual basis. 
Therefore, payment is generally neglected for tax purposes and 
the accounting is taxable. A write down may be required if the 
loan is in danger of no longer being collectable (see Question 18). 

Borrower

The deferral or missing payment of interest or principal is gener-
ally tax-neutral for a corporate borrower, if the interest or loan 
has not been released. In this case, extraordinary income may be 
recognised (see Question 18).

For interest free loans with a maturity of more than one year, the 
nominal value is discounted based on deemed interest of 5.5%. 
This results in an extraordinary taxable income which is reverted 
pro rata in the subsequent years.

18.	What is the tax treatment of the borrower and lender if a loan 
is:

�� Written off or released (wholly or partly)?

�� Replaced by shares in the borrower (debt for equity swap)?

Lender

If borrower and lender are not related parties, the write-off or 
release of a loan generally is tax deductible. If the borrower and 
lender are related parties, any write-off or release can result in 
either a hidden: 

�� Dividend (where the lender is a subsidiary). 

�� Contribution (where the lender is a parent). 

The release or write-off is not tax deductible if any of the follow-
ing apply: 

�� The lender is a substantial shareholder in the borrower (that 
is, it directly or indirectly holds (or held) more than 25% of 
the borrower). 

�� The lender is a related person to the substantial sharehold-
ers (paragraph 1, section 2, Foreign Tax Act).

Expenses on collaterals are also within the scope of this rule, 
if third parties have recourse to the substantial shareholders or 
related persons of such shareholders. This rule does not apply if 
the taxpayer can demonstrate that, under arm’s length standards, 
a third party would have granted the loan under the same terms 
and conditions or would not have called in the loan.

A replacement of the loan by shares in the borrower is a tax neu-
tral capital contribution equal to the fair market value of the loan 
at the time of the replacement. If the fair market value of the loan 
is below the nominal value, the deductibility of the loss is subject 
to the restrictions stated above. 

Borrower

The write-off or release of a loan is treated as taxable income in 
the amount of either the: 

�� Difference between the nominal value and fair market value 
(for related parties).

�� Full released amount (for non-related parties).

In relation to restructuring, tax on income realised on the release 
of a loan can be deferred or dispensed. For related parties, the 
remaining fair market value of the loan is treated as a contribu-
tion in the equity.

The replacement of a loan by shares in the borrower (debt to 
equity swap) is generally a tax neutral capital contribution in the 
amount of the fair market value of the loan. Any amount exceed-
ing the fair market value of the release is taxable income in the 
hands of the borrowing company.
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The Federal Finance Ministry issued a public ruling stating that 
capital increases that are not proportionate among the existing 
shareholders may lead to a pro rata forfeiture of loss carry-for-
wards and interest carry-forwards, if more than 25% of the shares 
are transferred to one acquirer (or related persons). For a transfer 
of more than 50%, the loss and interest carry-forwards are for-
feited entirely.

SECURITISATION

19.	Briefly explain the key features of the tax regime applicable 
to securitisations, including details of any specific tax rules 
that apply or issues that arise in relation to securitisations. 

Corporate income tax and trade tax

In relation to securitisation and refinancing expenses (and other 
expenses), the difference between the income received from in-
terest payments or other payments realised is subject to the gen-
eral corporate income tax and trade tax regime. The deduction 
of interest expenses is subject to the IDC rule (see Question 5). 

A banking privilege may apply if certain requirements are fulfilled 
by which the 25% add-back of interest payments for trade tax 
purposes (see Question 5) does not apply to a German SPV. If no 
permanent establishment in Germany is maintained by a foreign 
SPV it is not subject to German trade tax. A permanent establish-
ment may exist where the SPV has a fixed place of business in 
Germany or any facilities which serve its business facilities.
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VAT

The sale of a receivable by the originator to the SPV in the course 
of securitisation is not subject to VAT in Germany. The Federal 
Ministry of Finance issued guidelines in 2008, under which the 
servicing of receivables by the originator (that is, collecting debts 
or administering receivables) is generally not subject to VAT.

REFORM

20.	Please summarise any proposals for reform that will impact 
on the taxation of finance transactions described above.

There are currently discussions in relation to:

�� Avoiding the taxation of equity substance rather than profits 
(for example, by amending the trade tax code).

�� Exempting gains in the case of debt restructuring.

“A subscription to PLC allows me to get 
to grips with a new area of law quickly 
and it provides a platform to understand 
areas of law in jurisdictions that I may 
not have come across before.”
Julienne Baron, Senior Legal Counsel, Downstream, Shell International Limited.
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